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Preliminary Statement 

In their Response to Plaintiffs’ Motion for Preliminary Injunction, Defendants make 

virtually no argument that Plaintiffs did not already anticipate and refute in the Motion itself.  

Defendants mainly argue the Court should ignore the overwhelming evidence offered with the 

Motion, and its extensive arguments about why Section 321 violates due process and equal 

protection, because marriage has always been defined between a man and a woman.  But the 

Supreme Court has recognized that the drafters of the Constitution did not presume to know the 

“manifold possibilities” of liberty and “knew times can blind us to certain truths.”  Lawrence v. 

Texas, 539 U.S. 558, 578-79 (2003).  Thus, they wrote the Constitution so that “persons in every 

generation can invoke its principles in their own search for greater freedom.”  Id. at 579.  Just as 

the Constitution no longer permits states to send our children to segregated schools, ban mixed-

race marriages, and criminalize homosexual conduct, this Court should recognize and hold that 

same-sex marriage bans cannot survive even the lowest level of constitutional scrutiny. 

In the past month alone, federal district courts in Utah and Oklahoma, as well as the New 

Mexico Supreme Court, have squarely rejected Defendants’ arguments in striking down similar 

same-sex marriage bans.  A district court in Ohio also recently struck down a statutory provision 

like Section 32’s prohibition on recognizing out-of-state marriages.  As these cases recognize, 

maintaining an unconstitutional law because it reflects “tradition” is no justification to deny 

same-sex couples the rights afforded other Texas citizens.  Plaintiffs have made the clear 

showing necessary for a preliminary injunction.  An injunction should issue. 

                                                 

1 As in the Motion, Plaintiffs use “Section 32” to refer collectively to Article I, section 32 
of the Texas Constitution and corresponding provisions in the Texas Family Code, e.g., Tex. 
Fam. Code § 2.001 and Tex. Fam. Code § 6.204. 
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ARGUMENT 

Defendants argue, without elaboration, that a preliminary injunction requires Plaintiffs to 

make a “clear showing” that they are entitled to such relief.  (Resp. at 3 (citing Winter v. Natural 

Res. Def. Council, Inc., 555 U.S. 7, 22 (2008), and Mazurek v. Armstrong, 520 U.S. 968, 972 

(1997).))  But Defendants never explain what is required for a “clear showing” or how Plaintiffs 

do not meet that standard.  Nor can they.  Plaintiffs’ Motion establishes the four factors required 

for an injunction: (1) a substantial likelihood of success on the merits; (2) “a substantial threat 

that plaintiff will suffer irreparable injury if the injunction is not granted”; (3) the injury the 

plaintiff may suffer must outweigh the potential harm, if any, that the injunction will cause the 

defendant; and (4) the preliminary injunction must not disserve the public interest.  Deerfield 

Med. Ctr. v. City of Deerfield Beach, 661 F. 2d 328, 332 (5th Cir. 1981).  Defendants do not even 

attempt to refute the evidence Plaintiffs submitted to establish why Section 32 should be subject 

to heightened scrutiny and why Section 32 fails even rational basis review.  That evidence 

coupled with the detailed legal arguments in the Motion makes the requisite clear showing that 

Plaintiffs are likely to succeed on the merits.  As for the remaining factors, Defendants have 

offered no evidence to support their arguments, relying purely on legal arguments that this Court 

is capable of deciding immediately.  As we explain below, Plaintiffs satisfy all of the 

requirements for a preliminary injunction enjoining Defendants from enforcing Section 32. 

I. Plaintiffs Have Established A Likelihood Of Success On The Merits. 

A. Baker v. Nelson Is No Longer Good Law. 

Plaintiffs already explained at length why Baker v. Nelson, 409 U.S. 810 (1972), is not 

controlling.  (Mot. at 45-47.)  Baker was a summary dismissal, which would be binding only “on 

the precise issues presented and necessarily decided,” and only to the extent that Baker has not 

been undermined by subsequent cases.  (Id. (citing Mandel v. Bradley, 432 U.S. 173, 176 (1977) 
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(per curiam)); Hicks v. Miranda, 422 U.S. 332, 344 (1975).)  Baker’s holding is impossible to 

reconcile with doctrinal changes, including the decisions of Lawrence v. Texas, 539 U.S. 558 

(2003), United States v. Windsor, 133 S. Ct. 2675 (2013), and Romer v. Evans, 517 U.S. 620 

(1996).  Indeed, at the time Baker was decided, homosexuality was still criminalized in 

numerous states, including Texas. 

Defendants argue that Baker remains good law, citing a host of cases that rely on Baker—

all of which were decided in or before 1984, well before Lawrence, Windsor, and Romer.  These 

cases provide no support for Defendants’ position.  To the contrary, the two recent district court 

decisions squarely rejected the argument that Baker bars district courts from ruling on same-sex 

marriage cases.  Kitchen v. Herbert, Case No. 2:13-cv-217, 2013 WL 6697874, *7-9 (D. Utah 

Dec. 20, 2013); Bishop v. United States, No. 04-CV-848-TCK-TLW, 2014 WL 116013, *15-17 

(D. Okla. Jan. 14, 2014).  Both cited “doctrinal developments” in equal protection and due 

process jurisprudence, including the recognition of sex as a quasi-suspect classification; the 

recognition that the Constitution protects individuals from discrimination on the basis of sexual 

orientation; and the striking down of anti-sodomy laws.  Kitchen, 2013 WL 6697874, at *8; 

Bishop, 2014 WL 116013, at *16.  These developments give the summary dismissal in Baker 

“little if any precedential effect today.”  Kitchen, 2013 WL 6697874, at *8.   

Kitchen and Bishop also placed great reliance on statements made by the Supreme Court 

in Windsor.  Although Windsor did not squarely decide the issue now before this Court, both 

Justice Roberts and Justice Scalia, in their dissents, “foresaw that its ruling would precede a 

number of lawsuits in state and lower federal courts raising the question of a state’s ability to 

prohibit same-sex marriage.”  Kitchen, 2013 WL 6697874, at *8 (citing Windsor, 133 S. Ct. at 

2697 (Roberts, C.J., dissenting) (writing that the Court “may in the future have to resolve 



4 

challenges to state marriage definitions affecting same-sex couples”); id. at 2709 (Scalia, J., 

dissenting) (suggesting that lower federal courts and state courts will be able to “distinguish 

today’s case when the issue before them is state denial of marital status to same-sex couples”)).  

As Bishop summarized, “[i]f Baker is binding, lower courts would have no reason to apply or 

distinguish Windsor, and all this judicial hand-wringing over how lower courts should apply 

Windsor would be superfluous.”  Bishop, 2014 WL 116013, at *17. 

Referring to the second same-sex marriage case argued before the Supreme Court last 

term, Kitchen also noted that, while the Supreme Court “declined to reach the merits in Perry v. 

Hollingsworth because the petitioners lacked standing to pursue the appeal, the Court did not 

dismiss the case outright for lack of a substantial federal question.”  Kitchen, 2013 WL 6697874, 

at *8 (citing Perry, 133 S.Ct. 2652).  That action was inconsistent with Baker. 

Accordingly, Baker is no longer good law and does not bar this action. 

B. Plaintiffs Will Succeed On The Merits Of Their Claims About The Denial Of 
The Right To Marry. 

1. Section 32 Denies Same-Sex Couples The Fundamental Right To Marry. 

In the Motion, Plaintiffs offered overwhelming authority that conclusively establishes 

that the right to marry is a fundamental right under the Due Process Clause of the Fourteenth 

Amendment.  (Mot. at 15-16.)  Because Section 32 “interfere[s] directly and substantially with 

the right to marry,” it can withstand constitutional challenge only if it survives strict scrutiny.  

See, e.g., Zablocki v. Redhail, 434 U.S. 374, 386-87 (1978); (Mot. at 16.)  Defendants do not 

dispute the basic rule that marriage is a fundamental right, but argue that same-sex marriage is 

not a fundamental right because it has not been traditionally recognized. 

Defendants are wrong.  As Kitchen aptly explained: 

The alleged right to same-sex marriage that the State claims the Plaintiffs are 
seeking is simply the same right that is currently enjoyed by heterosexual 
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individuals: the right to make a public commitment to form an exclusive 
relationship and create a family with a partner with whom the person shares an 
intimate and sustaining emotional bond.  This right is deeply rooted in the nation’s 
history and implicit in the concept of ordered liberty because it protects an 
individual’s ability to make deeply personal choices about love and family free 
from government interference.  And, as discussed above, this right is enjoyed by 
all individuals.  If the right to same-sex marriage were a new right, then it should 
make new protections and benefits available to all citizens.  But heterosexual 
individuals are as likely to exercise their purported right to same-sex marriage as 
gay men and lesbians are to exercise their purported right to opposite-sex 
marriage.  Both same-sex and opposite-sex marriage are therefore simply 
manifestations of one right—the right to marry—applied to people with different 
sexual identities. 

Kitchen, 2013 WL 6697874, at *16.  Kitchen also rejected Defendants’ argument that “the 

fundamental right to marriage cannot encompass the right to marry someone of the same sex 

because this right has never been interpreted to have this meaning in the past.”  Id.  Relying on 

Lawrence, it recognized that “[t]he Constitution is not so rigid that it always mandates the same 

outcome even when its principles operate on a new set of facts that were previously unknown.”  

Id. (citing Lawrence, 539 U.S. at 578-79).  “Here, it is not the Constitution that has changed, but 

the knowledge of what it means to be gay or lesbian….  [T]he State must adapt to this changed 

understanding.”  Kitchen, 2013 WL 6697874, at *17. 

2. Heightened Scrutiny Should Apply To The Equal Protection Analysis. 

In the Motion, Plaintiffs offered extensive evidence showing that laws that discriminate 

against gay men and lesbians should be subject to heightened scrutiny.  (Mot. at 18-28.)  

Defendants make no attempt to refute that evidence. 

Instead, Defendants wrongly claim that controlling precedent prevents this Court from 

applying heightened scrutiny.  However, they do not cite a single controlling case from the Fifth 

Circuit or the Supreme Court that has rejected the use of heightened scrutiny. 

The two Fifth Circuit cases and the Supreme Court cases that Defendants cite do not 

establish that heightened scrutiny is improper here.  Plaintiffs have already addressed Johnson v. 
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Johnson, 385 F.3d 503, 532 (5th Cir. 2004).  (Mot. at 30.)  As Plaintiffs explained, the Fifth 

Circuit did not reach the question of whether gays and lesbians are a suspect class because it held 

that the policy in question – the manner in which prisoners are housed – did not survive rational 

basis review.  Id. at 532.  The same is true of the Supreme Court ruling in Romer, which found 

that Colorado’s  Amendment 2 failed rational basis review.2  (See generally Mot. at 30.) 

Windsor also provides no support for Defendants.  Although Windsor does not specify the 

level of scrutiny the Court is applying, the Ninth Circuit recently held that Windsor applies 

heightened scrutiny.  SmithKline Beecham Corp. v. Abbott Labs., 11-17357, 2014 WL 211807, 

*5-9 (9th Cir. Jan. 21, 2014) (finding use of peremptory strike against gay juror failed heightened 

scrutiny).  As the Ninth Circuit explained, numerous aspects of Windsor are inconsistent with 

rational basis review, including, inter alia, that: (1) “instead of conceiving of hypothetical 

justifications for the law,” as is done in rational basis review, “the [Windsor] Court evaluated the 

‘essence’ of the law” and its ‘design, purpose, and effect’” (id. at *7 (quoting Windsor, 133 S.Ct. 

at 2693, 2689)); (2) Windsor required Congress to “justify” disparate treatment for same-sex 

marriages (id.); and (3) Windsor did not include “a ‘strong presumption’ in favor of the 

constitutionality of laws and the ‘extremely deferential’ posture toward government action that 

are the marks of rational basis review” (id. at *8).  Thus, if anything, Windsor is controlling 

precedent that requires applying heightened scrutiny to Section 32. 

Defendant’s remaining Fifth Circuit case, James v. Hertzog, 415 F. App’x 530, 532 (5th 

Cir. 2011), is an unpublished opinion and not controlling precedent for that reason alone.  United 

                                                 

2  Defendants also cite Perry v. Brown, 671 F.3d 1052, 1082 (9th Cir. 2012), cert. 
granted, 133 S. Ct. 786, 184 L. Ed. 2d 526 (U.S. 2012) and vacated and remanded sub nom. 
Hollingsworth v. Perry, 133 S. Ct. 2652 (U.S. 2013), another case that found a law failed rational 
basis review, so the court never decided if heightened scrutiny applied. 
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States Court of Appeals for the Fifth Circuit L.R. 47.5.4 (Unpublished opinions “are not 

precedent, except under the doctrine of res judicata, collateral estoppel or law of the case. . . .”).  

However, even if it somehow were precedent to be considered, the Fifth Circuit’s statements 

about the level of review applicable to gay men and lesbians were dicta.  Connecticut v. Doehr, 

501 U.S. 1, 30 (1991) (Rehnquist, C.J., concurring) (dicta involves the consideration of “abstract 

and hypothetical situations not before [the court]”).  In James, a prisoner claimed he was denied 

participation in a work-release program because he was gay, but the court held he actually was 

denied participation “due to his disruptive behavior while working in another prison unit.”  

James, 415 F. App’x. at 532.  Thus, James’ pre-Windsor observation that the Supreme Court 

“has not recognized sexual orientation as a suspect class” was purely hypothetical dicta, because 

the claim did not challenge an act of sexual orientation discrimination. 

Nor is Defendants’ out-of-Circuit authority persuasive.  As Plaintiffs anticipated, most of 

Defendants’ cites are to pre-Lawrence cases and, thus, were decided at a time when, under 

Bowers v. Hardwick, 478 U.S. 186 (1986), states could still criminalize homosexual conduct.  

(See generally Mot. at 28-30 (discussing High Tech Gays v. Def. Indus. Sec. Clearance Office, 

895 F.2d 563, 571 (9th Cir. 1990), and Ben-Shalom v. Marsh, 881 F.2d 454, 464 (7th Cir. 

1989))); Golinski v. U.S. Office of Pers. Mgmt., 824 F. Supp. 2d 968, 984 (N.D. Cal. 2012) 

(rejecting reliance on such cases); Pedersen v. Office of Pers. Mgmt., 881 F. Supp. 2d 294, 312-

13 (D. Conn. 2012) (same).3  Most of the later cases cited by Defendants generally either follow 

                                                 

3 These cases also include Thomasson v. Perry, 80 F.3d 915, 928 (4th Cir. 1996) (en banc) 
(rejecting heightened scrutiny because “there is no fundamental constitutional right on the part of 
a service member to engage in homosexual acts”); Equal. Found. of Greater Cincinnati v. City of 
Cincinnati, 128 F.3d 289, 294 (6th Cir. 1997) (relying on prior opinion that, found, based on 
Bowers, “homosexuals did not constitute either a ‘suspect class’ or a ‘quasi-suspect class’ 
because the conduct which defined them as homosexuals was constitutionally proscribable”); 
Steffan v. Perry, 41 F.3d 677, 685, n.3 (D.C. Cir. 1994) (“[I]f the government can criminalize 
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the pre-Lawrence cases or have refused to revisit the issue without further Supreme Court 

authority.4 

By contrast, courts that have actually considered the evidence and criteria for suspect 

classification, have found that gay men and lesbians are suspect classifications.  E.g., Pedersen, 

881 F. Supp. 2d 294 (finding statutory classifications based on sexual orientation are entitled to 

heightened scrutiny); Golinski, 824 F. Supp. 2d 968 (same).  Those cases have recently been 

joined by the New Mexico Supreme Court’s decision in Griego v. Oliver, No. 34,306, 2013 WL 

6670704, *14-18 (Dec. 19, 2013) (finding that intermediate scrutiny should apply).  

This Court should follow SmithKline Beecham and conclude that Windsor has set new 

precedent.  However, even if it does not, this Court has no obligation to follow cases predicated 

on pre-Lawrence principles5 and should not allow judicial inertia in other circuits to preclude it 

                                                                                                                                                             

homosexual conduct, a group that is defined by reference to that conduct cannot constitute a 
‘suspect class.’”); Woodward v. United States, 871 F.2d 1068, 1076 (Fed. Cir. 1989) (rejecting 
argument that gays were suspect classification because, “[a]fter [Bowers v.] Hardwick it cannot 
logically be asserted that discrimination against homosexuals is constitutionally infirm”). 

4  E.g., Cook v. Gates, 528 F.3d 42, 61 (1st Cir. 2008) (“Absent additional guidance from 
the Supreme Court, we join our sister circuits in declining to read Romer as recognizing 
homosexuals as a suspect class for equal protection purposes.”); Lofton v. Sec'y of Dep't of 
Children & Family Servs., 358 F.3d 804, 818 & n.16 (11th Cir. 2004) (citing pre-Lawrence cases 
for the proposition that “all of our sister circuits that have considered the question have declined 
to treat homosexuals as a suspect class”); Citizens for Equal Prot. v. Bruning, 455 F.3d 859, 866 
(8th Cir. 2006) (relying on pre-Lawrence Supreme Court cases from 1967, 1969, and 1982 for 
the proposition that they would have supported the argument that sexual orientation was a 
suspect classification); Price-Cornelison v. Brooks, 524 F.3d 1103, 1114 n.9 (10th Cir. 2008) 
(citing pre-Lawrence cases and the absence of Supreme Court authority).  Both Kitchen and 
Bishop held that they were bound by Price-Cornelison.  Kitchen, 2013 WL 6697874, at *21; 
Bishop, 2014 WL 116013, at *25.   

5 As anticipated, many of Defendants’ cases also involved challenges to restrictions on 
gay men and lesbians serving in the military, which, as at least one recent case has noted, places 
them in a decidedly different procedural posture.  (Mot. at 29 (citing Pedersen, 881 F. Supp. 2d 
at 312-13).)  These include High Tech Gays, Ben Shalom, Thomasson, Steffan, Woodward, and 
Cook.  Because review of military regulations is far more deferential, such cases are not 
conclusive in civil actions like this one.  Pedersen, 881 F. Supp. at 312-13. 
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from deciding the question of whether Section 32 is subject to heightened scrutiny for purposes 

of preliminary injunctive relief.  Instead, like Pederson, Golinski, and Griego¸ it should analyze 

the evidence, which consists of overwhelming undisputed evidence that each of the factors for 

suspect classification are satisfied.  (See generally Mot. at 18-28.)  Plaintiffs have made a clear 

showing that they are likely to succeed on the merits of establishing that gay men and lesbians 

are a suspect or quasi-suspect classification. 

3. Section 32 Was Intended To Discriminate Against Gay Men And Lesbians. 

Defendants try to argue that Section 32 was not enacted with discriminatory animus 

(Resp. at 20-21), but those arguments are without merit.  Defendants state, without citing any 

authority, “that arguments for or against particular legislation do not establish hostility toward 

individuals that may be affected by the law.”  (Id. at 20.)  While it seems more than self-evident 

that arguments for or against a piece of legislation can certainly evidence hostility toward 

individuals affected by the law, Plaintiffs did not limit their citations to mere “arguments,” but 

rather they also included official research reports on the legislation. 

Moreover, as Bishop recognized, discriminatory intent may be inferred by the statements 

of lawmakers – both on the floor and outside the Legislature – as well as the timing of those 

statements.  Bishop, 2014 WL 116013, at *22-23.  Bishop detailed the history of Oklahoma’s 

same-sex marriage ban, noting that its enactment in 2004 came shortly after the Massachusetts 

Supreme Court found that its Constitution required the state to allow same-sex marriages.  Id.  It 

also considered statements in press releases and by legislators that referred to “traditional 

marriage,” the need to protect against same-sex unions, and negative statements about same-sex 

relationships.  Id.  As it concluded, “[e]xclusion of the defined class was not a hidden or ulterior 

motive; it was consistently communicated to Oklahoma as justification for [the law].  This is 
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simply not a case where exclusion of same-sex couples was a mere ‘unintended consequence’ of 

the law.”  Id. at 23 (quoting SECSYS, LLC v. Vigil, 666 F.3d 678, 686-87 (10th Cir. 2012)). 

A similar history is detailed in the Motion.  (Mot. at 7-11.)  Plainly, the laws enacted in 

2003 and 2005 were passed in response to the decisions of courts of other states, as well as the 

Supreme Court ruling in Lawrence.  The intended goal in preventing same-sex marriage and 

denying same-sex couples any rights similar to marriage was not an unintended consequence, but 

the clear intent of the law. 

4. Section 32’s Denial Of The Right To Marry Does Not Survive Rational-
Basis Review, Let Alone Heightened Scrutiny. 

In their Response, Defendants suggest that Plaintiffs’ Motion should be denied because 

the Motion did not address every conceivable basis that Defendants might have advanced in 

support of Section 32.  Not only does imposing such a burden on parties challenging 

unconstitutional statutes defy logic, but it ignores the fact that Plaintiffs anticipated and 

addressed the two arguments that Defendants actually made—that Section 32 serves tradition 

and advances an interest in procreation and childrearing.  (See generally Mot. at 32-39 & n.6.)  

Those arguments wholly fail to provide a rational basis for Section 32. 

First, though Defendants do not specifically advance “tradition” as a basis for Section 32, 

they refer to the “traditional definition of marriage” and appeal to how it is “traditionally 

understood.”  (E.g., Resp. at 18, 19.)  But as Plaintiffs already explained (Mot. at 32, n.6), 

tradition cannot, alone, form a rational basis for a law.   Williams v. Illinois, 399 U.S. 235, 239 

(1970); Perry, 704 F. Supp. 2d at 998 (“[T]he state must have an interest apart from the fact of 

the tradition itself.”).  “[T]he argument that the definition of marriage should remain the same for 

the definition’s sake is a circular argument, not a rational justification.”  Golinski, 824 F. Supp. 

2d at 998.  “Traditional exclusion of the disadvantaged group from state-sanctioned marriage 
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does not itself evidence a rational link to the identified goal of promoting responsible procreation 

within marriage.”  Bishop, 2014 WL 116013, at *28; see also Heller v. Doe, 509 U.S. 312, 326 

(1993) (“Ancient lineage of a legal concept does not give it immunity from attack for lacking 

rational basis.”); Williams v. Illinois, 399 U.S. 235, 239 (1970) (“Neither the antiquity of a 

practice nor the fact of steadfast legislative and judicial adherence to it through the centuries 

insulates it from constitutional attack.”). 

In cursory fashion, without citing any evidence, Defendants claim that Section 32 is 

rationally related to the State’s interest in “responsible procreation” and “childrearing.”  (Resp. at 

18-20.)  Quoting an 1888 Supreme Court decision, Maynard v. Hill, 125 U.S. 190, for the 

proposition that marriage is a basic institution, Defendants claim ipse dixit that the case proves 

Section 32 is rationally related to a legitimate state interest. 

Not quite.  Defendants must still explain how the ban on same-sex marriages actually 

serves a state interest.  As Plaintiffs have already established, Texas law does not restrict 

marriage to couples that can procreate and marriage has not traditionally been limited in such 

fashion.  (Mot. at 32-33); Golinski, 824 F. Supp. 2d at 993 (“The ability to procreate cannot and 

has never been a precondition to marriage); Lawrence, 539 U.S. at 605 (Scalia, J., dissenting) 

(explaining that procreation cannot be the basis for denying same-sex marriage because “the 

sterile and the elderly are allowed to marry”).  The recent same-sex marriage cases have all 

uniformly rejected this same argument.  Kitchen, 2013 WL 6697874, at *25 (where state offered 

no evidence that the number of opposite-sex couples would be affected by allowing same-sex 

marriage, “any relationship between Amendment 3 and the State’s interest in responsible 

procreation ‘is so attenuated as to render the distinction arbitrary or irrational’”) (quoting City of 

Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 446 (1985)); Bishop, 2014 WL 116013, at 
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*29 (permitting same-sex couples to receive a marriage license does not harm, erode, or 

somehow water-down the “procreative” origins of the marriage institution, any more than 

marriages of couples who cannot “naturally procreate” or do not ever wish to “naturally 

procreate”); Griego, 2013 WL 6670704, at *20 (“Regarding responsible procreation, we fail to 

see how forbidding same-gender marriages will result in the marriages of more opposite-gender 

couples for the purpose of procreating, or how authorizing same-gender marriages will result in 

the marriages of fewer opposite-gender couples for the purpose of procreating.”) (original 

emphasis).  As Bishop recognized, “[i]f a same-sex couple is capable of having a child with or 

without a marriage relationship, and the articulated state goal is to reduce children born outside 

of a marital relationship, the challenged exclusion hinders rather than promotes that goal.”  

Bishop, 2014 WL 116013, at *29. 

Defendants likewise offer no evidence to support their claim that Section 32 promotes 

childrearing.  Indeed, Defendants do not actually explain what this means, let alone how: (1) 

denying children of same-sex couples the ability to be raised in married households serves the 

claimed state interest; or (2) how same-sex marriage will undermine childrearing in opposite-sex 

families.  As Plaintiffs have already shown, the evidence is overwhelmingly to the contrary.  

(Mot. at 36-39 (discussing evidence that children raised by same-sex households are as 

successful as those raised by opposite sex parents).)  Section 32 denies children of same-sex 

couples the legal protections and emotional benefits associated with having legally married 

parents.  (Id.) 

Because none of Defendants’ articulated reasons for Section 32 can survive rational basis 

review, let alone heightened scrutiny – and no other conceivable basis will survive review – 
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Plaintiffs have established a likelihood that they will succeed in proving that Section 32’s ban on 

same-sex marriages is unconstitutional. 

C. Plaintiffs Will Likely Succeed On The Merits Of Their Claims About The 
Failure To Recognize Out-Of-State Marriages. 

In equally cursory fashion, Defendants try to dismiss the claims of Plaintiffs De Leon and 

Dimetman that Section 32 violates the Equal Protection and Due Process Clauses by denying 

recognition of their out-of-state marriage.  None of Defendants’ arguments have merit.6 

First, Defendants argue that Section 2 of the Defense of Marriage Act (“DOMA”), 28 

U.S.C. § 1738C, statutorily precludes Plaintiffs from seeking recognition of DeLeon and 

Dimetman’s marriage.  Defendants are wrong.  Section 2 of DOMA provides that states may 

choose not to recognize same-sex marriage, which Defendants argue is authorized by the Full 

Faith and Credit Clause, which states: 

Full faith and credit shall be given in each state to the public acts, records, and 
judicial proceedings of every other state.  And the Congress may by general laws 
prescribe the manner in which such acts, records, and proceedings shall be 
proved, and the effect thereof. 

                                                 

6 Although Defendants have not raised the issue, the Court may raise the issue of whether 
Plaintiffs De Leon and Dimetman have standing in light of statements in Bishop.  However, 
there, the question was whether the plaintiffs had standing to challenge Section 2 of DOMA, 
which allowed states not to recognize same-sex marriages in other states.  The Bishop court 
found that whatever injury the plaintiffs in that case had from the non-recognition of their 
marriage, it was not due to DOMA, but from state law.  Bishop, 2014 WL 116013, at *7-9.  It 
nonetheless recognized that stigmatic injuries are cognizable injuries in discrimination cases.  Id. 
at 9 (citing, inter alia, Allen v. Wright, 468 U.S. 737, 755 (1984)).  Further, in equal protection 
cases, when the government erects a barrier to prevent one group from obtaining a benefit that 
another group receives, “[t]he ‘injury in fact’ in an equal protection case of this variety is the 
denial of equal treatment resulting from the imposition of the barrier. . . .”  Ne. Fla. Chapter of 
Associated Gen. Contractors of Am. v. City of Jacksonville, Fla., 508 U.S. 656, 666 (1993).  In 
any event, Plaintiffs De Leon and Dimetman have alleged monetary damages due to Texas’ 
refusal to recognize their marriage, namely, that they “incurred significant expenses” to ensure 
that Texas recognized Dimetman as their daughter’s parent.  (Complaint at ¶ 19.)  Had their 
marriage been recognized, Dimetman’s parental rights would have been established by law. 
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U.S. Const., Art. IV, § 1.  Whether the second sentence of the Full Faith and Credit Clause allows 

Congress to decree that only some public acts, records, and judicial proceedings of other states 

will be recognized – which is what DOMA purports to do – does not appear to have been 

litigated.  The other statutes Congress has passed under this clause extend full faith and credit, by 

mandating that certain types of orders be recognized by other states.  28 U.S.C. § 1738A 

(requiring full faith and credit for child custody determinations); 28 U.S.C. § 1738B (requiring 

same for child support orders).  Whether that same power allows Congress to limit the scope of 

full faith and credit is an open question. 

However, this Court need not decide whether the Constitution permits Congress to limit 

the scope of the Full Faith and Credit Clause.  Plaintiffs are challenging Texas law, claiming that 

Section 32 denies them equal protection and due process.  Whatever powers Congress may have 

under the Full Faith and Credit Clause, “Congress does not have the power to authorize the 

individual States to violate the Equal Protection Clause.”  Graham v. Richardson, 403 U.S. 365, 

382 (1971); see also Shapiro v. Thompson, 394 U.S. 618, 641 (1969), overruled in part on other 

grounds, Edelman v. Jordan, 415 U.S. 651, 671 (1974).  Graham rejected an argument nearly 

identical to the one Defendants raise, finding that Arizona could not impose a discriminatory 15-

year residency requirement on aliens seeking government aid despite Arizona’s claim that a 

federal statute gave states the authority to set their own guidelines.  Graham, 403 U.S. at 382-83.  

Thus, DOMA is not a barrier to Plaintiffs’ claims that Section 32 is unconstitutional because it 

denies recognition to out-of-state marriages. 

Defendants’ remaining arguments have already been addressed.  Defendants baldly assert 

that Texas’ “public policy” allows the state to deny recognition to valid out-of-state marriages, 

but they do not articulate what that “public policy” actually is.  Moreover, defendants fail to 
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explain how any such public policy can reconcile recognizing some out-of-state marriages that 

would not be lawful if sought initially in Texas, but not recognizing same-sex marriages.  (See 

Resp. at 22.)   Importantly, Defendants overlook a critical aspect of their own argument.  It is not 

enough for Texas to disapprove of same-sex marriages; it must declare them void.  Husband v. 

Pierce, 800 S.W.2d 661, 662-63 (Tex. App.—Tyler 1990, no writ).  Thus, for Texas’ public 

policy to allow it to deny recognition, it must declare that the instant a same-sex married couple 

crosses Texas’ borders, their marriage not only does not exist for purpose of Texas law, but never 

existed at all.  The very notion defies logic. 

Only a few weeks ago, the Southern District of Ohio declared unconstitutional a similar 

law that purported to declare same-sex marriages void ab initio.  Obergefell v. Wymyslo, No. 

1:13-cv-501, 2013 WL 6726688, *2 (S.D. Ohio Dec. 23, 2013) (citing Ohio Rev. Code Ann. § 

3101.01.)   “As the Supreme Court has observed, the idea of being married in one state and 

unmarried in another is one of ‘the most perplexing and distressing complication[s] in the 

domestic relations of ... citizens.’”  Id. at *5 (quoting Williams v. North Carolina, 317 U.S. 287, 

299 (1942)).  Obergefell found that the “right to remain married is … properly recognized as one 

that is a fundamental liberty interest” under the Due Process Clause.   Id. at *5-21.  Accordingly, 

it held that Ohio’s refusal to recognize same-sex marriages from other states, when it recognizes 

other out-of-state marriages that would not normally be permitted in Ohio, violated the Equal 

Protection Clause.  Id. 

Beyond that, Defendants merely recycle the same flawed arguments they make for 

prohibiting same-sex marriages.  For the reasons set forth above, those arguments fail 

constitutional scrutiny. 
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II. Plaintiffs Have Made A Clear Showing On The Remaining Factors Entitling Them 
To Injunctive Relief. 

Plaintiffs and Defendants agree on one thing: the appropriateness of a preliminary 

injunction turns on Plaintiffs’ likelihood of success on the merits.  (Resp. at 25, 28.)  The 

guarantees of liberty enshrined in the Due Process and Equal Protection Clauses cannot be 

denied by any statute or state constitutional provision—no matter how popular it may have been 

when adopted.  U.S. Const. Art. VI.  There is no harm from issuing a preliminary injunction that 

prevents the enforcement of a likely unconstitutional statute, Giovani Carandola, Ltd. v. Bason, 

303 F.3d 507, 521 (4th Cir. 2002), and a preliminary injunction preventing the enforcement of an 

unconstitutional law actually serves—rather than contradicts—the public interest, Ingebretsen v. 

Jackson Pub. Sch. Dist., 88 F.3d 274, 280 (5th Cir. 1996).  See also Cohen v. Coahoma County, 

Miss., 805 F. Supp. 398, 406 (N.D. Miss. 1992) (“It has repeatedly been recognized by federal 

courts at all levels that violation of constitutional rights constitutes irreparable harm as a matter 

of law.”).  Thus, Defendants cannot show that the balance of the harms favors the state or that a 

preliminary injunction would undermine the public interest.  Similarly, the Defendants’ argument 

that a preliminary injunction would create numerous legal and practical problems should fall on 

deaf ears.  (Resp. at 26-27; Defendants’ Letter to the Court, Docket No. 46.)  These problems are 

no greater than those that Section 32 foists upon legally married same-sex couples who reside in 

Texas, such as Plaintiffs De Leon and Dimetman.  Defendants cannot now cling to the very 

harms that Section 32 creates as a basis to avoid enjoining enforcement of Section 32 and its 

attendant harms. 

The Court should issue a preliminary injunction barring Defendants from enforcing 

Section 32 and ordering Defendant Rickhoff to issue a marriage license to Plaintiffs Holmes and 

Phariss.  Plaintiffs have carried their burden of showing they are likely to prevail on the merits 
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because Section 32 is unconstitutional. As a result, Defendants’ continued enforcement of 

Section 32 is irreparably harming Plaintiffs; Plaintiffs’ injuries outweigh any potential harm to 

the Defendants; and a preliminary injunction barring Section 32’s enforcement will serve the 

public interest. 

Conclusion 

 For the foregoing reasons, Plaintiffs respectfully request that the Court issue an order 

preliminarily enjoining Defendants from enforcing any constitutional or statutory provisions, 

including article I, section 32 of the Texas Constitution and Texas Family Code §§ 2.001 and 

6.204, that prevent Plaintiffs Phariss and Holmes from marrying on the basis that they are of the 

same sex, or prevents the State from recognizing Plaintiffs De Leon and Dimetman’s marriage on 

the basis that they are of the same sex.  Plaintiffs further request that the Court enter a 

preliminary injunction commanding Defendant Rickhoff to issue a marriage license to Plaintiffs 

Phariss and Holmes.   

  



18 

Date:  January 24, 2014 Respectfully submitted, 
 
AKIN GUMP STRAUSS HAUER & FELD LLP 

By: /s/ Daniel McNeel Lane, Jr.   
Barry A. Chasnoff (SBN 04153500) 
bchasnoff@akingump.com 
Daniel McNeel Lane, Jr. (SBN 00784441) 
nlane@akingump.com 
Matthew E. Pepping (SBN 24065894) 
mpepping@akingump.com 
300 Convent Street, Suite 1600 
San Antonio, Texas 78205 
Phone: (210) 281-7000 
Fax: (210) 224-2035 
 
Jessica Weisel (Pro Hac Vice) 
jweisel@akingump.com 

 2029 Century Park East, Suite 2400 
Los Angeles, California 90067 
Phone: (310) 229-1000 
Fax: (310) 229-1001 
 
Michael P. Cooley (SBN 24034388) 
mcooley@akingump.com 
1700 Pacific Ave., Suite 4100 
Dallas, Texas 75201 
Phone: (214) 969-2800 
Fax: (214) 969-4343 
 
Frank Stenger-Castro (SBN 19143500) 
208 Sir Arthur Ct. 
San Antonio, Texas 78213 
fstengerc@yahoo.com 

Attorneys for Plaintiffs 

  



19 

CERTIFICATE OF SERVICE 

 I certify that on January 24, 2014, I served Defendants a copy of the foregoing document 
via the Court’s ECF system.   

 

By: /s/ Daniel McNeel Lane, Jr.   
Daniel McNeel Lane, Jr.  

 

 


