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Necessary
but Insufficient
State Renewable Portfolio Standards
and Climate Change Policies
By Benjamin K. Sovacool and Jack N. Barkenbus

IN EUROPE this past February, then–British Prime Minister Tony
Blair announced that the United Kingdom would support a 20 percent mandatory target for renewable power as a share of European
generation capacity.1 His announcement complements the policies
of 17 other European Union countries that have also set some type
of national, mandatory target for promoting renewable energy. And
in terms of climate policy in Europe, the European Union Greenhouse Gas Emission Trading Scheme (EU ETS) calls for mandatory
reductions in greenhouse gas emissions and allows countries to
trade carbon credits. In the past five years, Brazil, China, Indonesia,
Israel, Nicaragua, Norway, South Korea, Sri Lanka, Switzerland,
and Turkey have adopted mandatory renewable energy or climate
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change targets.2 These countries have frequently linked action on

renewable energy and climate change
together because they realize that the
combustion of fossil fuels greatly contributes to climate change, and they do not
like fouling their own nests.
Meanwhile, in the United States, the
federal government has set no national
target for renewable energy, established
no national cap on greenhouse gas emissions, and refused to create a nationwide
trading system for carbon credits. As
a result of the administration’s unwillingness to take forceful actions com-

and the Clean Water Act (PL 92-500) in
1972—to reorient the federal-state relationship in environmental law. Its efforts
were largely inspired by the unappealing
prospect of having to live with 50 different state air and water statutes. It was
generally agreed that clean air and water
necessitated federal preemption—that is,
federal laws needed to trump state laws
to provide regulatory clarity in addressing
problems of national magnitude.
Of course, the discussion of federal versus state governance dates back

The United States remains unprepared to face
the unprecedented energy and environmental
challenges that loom in the future.
mensurate with the nation’s leadership
and responsibilities, the country remains
unprepared to face the unprecedented
energy and environmental challenges that
loom in the future.
Prior to the 1970s, the country faced
a similar situation. U.S. regulation consisted of a medley of state laws, local
ordinances, and common law nuisance
protections that left significant gaps in
the scope and duration of environmental
protection. However, it was generally
believed that significant inconsistencies
were present in state regulation based
on their relative differences in wealth,
knowledge, and interest group pressure.
A significant disparity also occurred concerning the rate at which states adopted
environmental regulation—a disparity influenced by trends in population
growth, the extent that environmental
services were perceived to have a value
in a state’s economy, and the revenue
that individual states received from recreational activities such as hunting
and fishing.3
Congress responded with an array of
environmental statutes—most notably
the Clean Air Act (PL 91-604) in 1970
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to the country’s founding, and debates
about federalism became especially pronounced during the era of the New Deal
in the 1930s. The Supreme Court has long
fought to maintain a balancing act, towing
the line to create “dual federalism,” where
the federal government regulates issues
of national import, and the states respond
to issues of local import. This balance
was believed to help achieve responsive
governance, governmental competition,
innovation, participatory democracy, and
resistance to tyranny.4
Fast-forward to today, and such roles
have oddly been reversed. In what Case
Western Reserve University law professor
Jonathan Adler termed a “jurisdictional
mismatch,” the state and federal governments have seemingly subverted each
other’s traditional roles.5 In a “poaching
of state and local government territory,”
national policymakers have preempted
state action concerning drinking water
contamination, solid waste disposal, land
restoration, and educational standards
for teacher qualification and student performance.6 Congruously, in what Adler
termed “letting fifty flowers bloom,”7
state and local governments have effec-

tively shut down the national market on
bromated flame retardants, adopted international treaties on human rights, promoted smoking bans in bars and restaurants,
and attempted to protect public health by
regulating obesity and red meat.8
Free market advocates have occasionally derided the case for national action
on renewable portfolio standards (RPS)—
laws mandating that electricity suppliers
use a certain percentage of renewable
energy by a particular date. But proponents point out that these regulations are
needed to correct three major market
failures in the electric utility industry.
First, they argue that electricity prices do
not reflect the social costs of generating
power; second, that energy subsidies have
created an unfair market advantage for
fossil fuel and nuclear technologies; and
third, that renewable energy generation is
subject to a “free rider” phenomenon.9 To
gain the transparent and multiple benefits
from renewable energy at a larger scale,
bold federal action is essential. It is true
that some states and regions of the nation
are better positioned to exploit renewable resources, but all regions can exploit
some form of renewables, and RPS proposals have been crafted to allow for a
large portfolio of choices at the electricity
retail level. Most compelling, under the
current state initiatives, renewables will
still only account for 4 percent of national
capacity by 2030.
Climate change has been described as
a “textbook example of an environmental issue best addressed at the national
and international levels.”10 Greenhouse
gas emissions are produced around the
globe and accumulate in the atmosphere
such that the impacts are not restricted to
states, regions, or even countries. When
problems are national or international in
scale, the “matching principle” in environmental law suggests that the level
of jurisdictional authority should best
match the geographic scale of that very
problem. In the case of climate change,
this principle calls for national and
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international action, not solely local or
regional intervention.11
In the last 10 years—from 1997 to
2006—federal bills promoting RPS were
introduced in Congress 17 times.12 In
addition, 102 legislative proposals dealing with climate change have been
introduced from 1997 to 2004.13 All
have been beaten back by Republicandominated Congresses.
It is safe to say, therefore, that considerable state action in both cases has arisen
not because of some judgment that statebased action is optimal or preferable but
rather because of the perceived policy vacuum at the federal level. A federal-scale
political philosophy of allowing market
forces to determine energy and environmental policy dates back at least as far as
the presidency of Ronald Reagan, and it
has been reinforced by the political power
of Washington, DC–based interest groups
and trade associations who have a stake in
maintaining the status quo. However, this
philosophy and political structure is not
mirrored throughout much of the country,
and hence many states have become very
active in the RPS and climate change
arena. And, similarly, many other states
that mirror the philosophy and approach
of the federal level remain inactive.
The piecemeal approach to renewables
and climate change represented by state
action, while laudable as an alternative
to federal inaction and consistent with
the way many issues are brought to the
federal agenda (such as was the case
for energy appliance standards and the
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acid rain provisions of the Clean Air Act
Amendments of 1990), is ultimately an
inadequate response to the magnitude of
the challenges the country faces in energy
and climate change.

A Brief Taxonomy
of State Actions
To be fair, state-based environmental
regulation does bring with it some advantages. The states are generally believed to
act as classic “laboratories of democracy,”
a concept Supreme Court Justice Louis
Brandeis promulgated in a dissenting
opinion 75 years ago.14 State policymakers have access to knowledge of local
problems and conditions and are often
more accountable to their constituents.
Because they are closer to environmental
problems and the regulated community,
the states can devise more manageable and
appropriate policies capable of catering to
individual needs and exploiting opportunities peculiar to regions. State action can
provide opportunities for experimentation in designing policy, as the existence
of many states acting at once promotes
diversification and innovation.15
There is no denying that the states
have certainly taken the lead in terms
of experimenting with RPS and climate
change policies. In 1985, Iowa became the
first state to mandate utilities to purchase
renewable energy (with a goal of 105
megawatts (MW) of installed renewable
capacity by 1997). Minnesota followed
in 1994.16 Since then, no fewer than 21

states, plus the District of Columbia, have
developed some form of RPS.17 These
states have collectively launched hundreds
of millions of dollars in renewable energy
projects, the most aggressive being California (20 percent by 2010), New York (24
percent by 2013), and Nevada (20 percent
by 2015)18 (see Figure 1 on page 24).
Similarly, the states have taken the
initiative in addressing climate change,
implementing comprehensive and crosscutting programs to those narrowly
focused on agriculture, transportation,
education, and energy. Forty-one states
have developed comprehensive greenhouse gas inventories, 28 have completed
climate change action plans, and 14 have
mandated greenhouse gas emissions targets. The most aggressive is New York,
aiming for 5 percent below 1990 carbon
dioxide emissions levels by 2010, followed by Connecticut, Illinois, Massachusetts, Maine, New Hampshire, New Jersey,
Rhode Island, and Vermont (aiming for
1990 levels by 2010). California has set a
target of returning to 1990 emission levels
by 2020 and reaching levels 80 percent
below that benchmark by 2050. Motivated
to encompass a broader geographic area,
eliminate duplication of work, and create
more uniform regulatory environments,
many states have also established regional
initiatives to fight climate change such
as the Western Regional Climate Action
Initiative (WGA) on the West Coast and
the Regional Greenhouse Gas Initiative
(RGGI) on the East Coast (see Figure 2
on page 25 and Table 1 on page 27).
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Why State-Based
Renewable Portfolio
Standards Are Not Enough
While the considerable state-based
RPS activity, just described, can be lauded as better than no action at all, it is not
necessarily superior to national legislation. Important issues such as geographic
scope, eligible technologies or industries, inclusion of existing versus new
technologies, and the specifics of credit
trading have been decided differently in
every state. Consequently, the resulting
state-based market may create confusion,
complexity, and inconsistency for policymakers, investors, and businesses.
Contrary to enabling a well-lubricated
national renewable energy market, inconsistencies between states—over what
counts as renewable energy, when it has
to come online, how large it has to be,
where it must be delivered, and how it
may be traded—clog the renewable energy market like coffee grounds in a drain.
Implementing agencies and stakeholders
must grapple with inconsistent state RPS
goals, and investors must interpret competing and often arbitrary statutes.19
To pick just a few prominent examples,
Massachusetts set its target at 4 percent
by 2011, while Rhode Island chose 15
percent by 2020. In Maine, fuel cells and
high efficiency cogeneration units count
as “renewables,” while the standard in
Pennsylvania includes coal gasification
and small-scale fossil fuel power plants.
Iowa, Minnesota, and Texas set their
purchase requirements based on installed
capacity, whereas other states set them
relative to electricity sales. Maine, New
Hampshire, Vermont, Connecticut, and
Rhode Island trade renewable energy
credits (RECs) under the New England
Power Pool, whereas Texas has its own
REC trading system. Minnesota and Iowa
have voluntary standards with no penalties, whereas Massachusetts, Connecticut, Rhode Island, and Pennsylvania all
levy different noncompliance fees.20 The
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result is a renewable energy market that
deters investment, complicates compliance, discourages interstate cooperation,
and encourages tedious and expensive
litigation.21
The electricity utility industry is also
transitioning away from a state-by-state
energy market, making a state-by-state
RPS approach anachronistic. The Energy
Policy Act of 2005 removed the geographic restrictions that limited public
utility holding companies to single, integrated systems.22 More utilities operate
across state lines, and many have begun
to merge and consolidate to maximize
profits and deal with the perceived challenges of restructuring. Using individual

states as a crucible for innovations in
electricity generation and marketing may
have made sense when limits were placed
on the size and geographic scope of utility holding companies, but it makes little
sense now.
Finally, state-based renewable portfolio standards risk challenges on legal
grounds. Article 1, section 8 of the U.S.
Constitution grants Congress the power
“to regulate commerce with foreign
nations, and among the several states, and
with Indian tribes.”23 In the many years
since ratification of the Constitution, the
U.S. Supreme Court has consistently used
the converse of this part of the commerce
clause (hence its description as the “dor-

Figure 1. State RPS policies (as of March 2007)

WA: 15% by 2020

MN: 25-30% by 2020-25

MT: 15% by 2015
WI: 10% by 2015

NV: 20% by 2015

CA: 20% by 2010

IA: 105 aMW

CO: 10% by 2015

ME: 30% by 2000

NY: 24% by 2013
PA: 8% by 2020

MD: 7.5% by 2019

MA: 4% by 2009

RI: 16% by 2019
CT: 10% by 2010
NJ: 22.5% by 2021

DE: 10% by 2019

DC: 11% by 2022
AZ: 15% by 2025

NM: 20% by 2020

HI: 20% by 2020
TX: 5880 MW by 2015

NOTE: Unlike other states, Iowa measured its RPS in average megawatt
hours (aMW) of installed capacity, meeting it in 1997. Texas measures its
goal in new megawatt (MW) capacity. Vermont (which mandates that all load
growth must be satisfied by renewable energy, applying only to new electricity demand) and Illinois (with a voluntary standard of 8 percent by 2013)
are sometimes considered to have RPS policies but are not included in this
figure. Also excluded is New Hampshire, which passed an RPS on 26 April
2007, and Oregon, where a bill requiring 25 percent renewables by 2025
had passed both houses of the legislature as of the end of May 2007; neither
bill had been signed into law at the time this article went to press.
SOURCE: Lawrence Berkeley National Laboratory, March 2007. Figure used
courtesy of Ryan Wiser.
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mant commerce clause”) to strike down
state legislation that it has determined
might hinder or prohibit interstate trade.
In 1986, the Court defined this to mean
that a state cannot “needlessly obstruct
interstate trade or attempt to ‘place itself
in a position of economic isolation.’”24
The smooth functioning of the national
market requires the federal government
to prevent states from adopting protectionist or autarkic policies that would
attribute a product’s market share to its
geographic origins rather than to market
mechanisms.
Two potential conflicts exist between
state RPS policies and the dormant commerce clause: geographic restrictions on
eligible renewable resources and the different ways states assign value to RECs.
Illinois, Nevada, New Jersey, and Texas
have all adopted restrictions that only
count in-state renewable resources toward
their respective RPS mandates. Some
states that have implemented their own
RPS mandates have adopted policies that
devalue RECs from other states. California’s RPS, for example, requires RECs to
be bundled (thus disallowing unbundled
RECs from other states). While no one
has yet challenged the legality of these
restrictions, several legal precedents suggest that a legal case against these restrictions could prevail.25
Taken together, state action on RPS
is insufficient in significantly promoting national renewable energy capacity.
Despite the progress made by state RPS,
the deployment of renewable resources
has stayed relatively the same. Almost
10 years ago, renewable energy technologies constituted approximately 2 percent
of the country’s electricity supply (when
excluding large hydroelectric facilities).26
In 2006, the U.S. Energy Information
Administration (EIA) estimated that nonhydroelectric renewables still provided
about 2 percent of America’s electricity supply. Even when all state RPS
are included in projections, EIA estimates that the contribution of renewable
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resources is unlikely to exceed 3 percent
of total electricity supply by 2017 or 4
percent by 2030.27

Why State-Based Action
on Climate Change
Is Not Enough
Local and regional efforts to combat
climate change suffer from analogous
difficulties relating to design,
complexity, fairness, and sufficiency.
Like RPS programs, state climate change
policies lack consistency and harmony.
Most attempt to promote research,
ensure economic stability, and encourage

public-private cooperation. However,
they tend to place very little emphasis on
mandatory standards and fail to create
predictable regulatory environments. In
other words, state policies “provide lots
of carrots but without any sticks.”28
Having a multitude of state greenhouse
gas policies is also more costly than a
single federal standard because it creates
complexity for investors. State-by-state
standards significantly increase costs for
those attempting to conduct business in
multi-state jurisdictions.29 Statewide programs also require separate inventory,
monitoring, and implementation mechanisms to check progress against goals and
provide feedback, adding to their costs.30

Figure 2. Regional greenhouse gas initiatives in the
United States (as of March 2007)

Western Regional
Climate Action
Initiative

Powering
the Plains

NEG-ECP

WGA

RGGI

NOTE: WGA is the Western Governor’s Association Clean and Diversified
Energy Initiative, NEG-ECP is the New England Governor’s Climate Change
Action Plan, and RGGI is the Regional Greenhouse Gas Initiative.
SOURCE: Pew Center on Global Climate Change, State Action Maps,
http://www.pewclimate.org/what_s_being_done/in_the_states/state_
action_maps.cfm.
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In addition, state programs provide incentives for local and regional actors to
duplicate their research and development
efforts on carbon-saving building technologies and energy systems, compromising a degree of efficiency.31
In addition, as mentioned above, stateby-state action on climate change is prone
to what is known as the “free rider” phenomenon. For example, utilities operating
in a region that includes those states with
mandatory emissions regulations and those
without has an extra incentive to build
new power plants only in those without.
PacifiCorp, a utility serving customers
in the Pacific Northwest, has repeatedly
attempted to build coal-fired power plants
in Wyoming and Utah—states without
mandatory greenhouse gas reduction targets—but not in Oregon (which has mandated a stabilization of greenhouse gas
emissions by 2010) or Washington (which
has mandated 1990 levels by 2020).32
The state-by-state patchwork of climate
change policies, in other words, allows
stakeholders to manipulate the existing
market to their advantage.
Localized climate action also sends distorted price signals. By lowering demand
for carbon-intense products, state standards reduce the regional (and even global) price for carbon-intense fuels. But in
doing so, they provide further incentives
for nearby states without climate regulation to do nothing because of lowered
prices.33 Put another way, states acting on
climate change depress the cost of fossil
fuels and other carbon-intense commodities by lowering demand for them and thus
their price. Yet reduced prices encourage
overconsumption in areas without carbon
caps, decrease the incentive to enact energy efficiency and conservation measures,
and discourage the adoption of alternative fuels for vehicles and renewable
energy technologies.
Finally, even the most aggressive climate statutes (aimed at cutting emissions
by 2010) will make only a negligible
contribution to offsetting greenhouse
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gas emissions. With the exception of
New York and New Jersey (which rank
ninth and seventeenth among states in
greenhouse gas emissions), the rest of
all of the states with mandatory 2010
greenhouse gas reduction targets all rank
relatively low in terms of their emissions.
According to EIA, by 2030, total energyrelated carbon dioxide emissions will
equal approximately 8.1 billion metric
tons (equating to a 62 percent increase
from 1990 levels with an average increase
of 1.2 percent per year). Yet those states
that have committed to achieving timebounded, quantitative reduction targets
for greenhouse gas emissions accounted
for only around 20 percent of nationwide
emissions in 2001.34

Even if all states with mandatory 2010
climate plans attained their targets, their
policies would result in a reduction of
approximately just 460 million metric
tons of carbon dioxide by 2020—a 6.38
percent reduction compared to EIA’s reference case. The other 36 states do not
just offset these gains; the overall growth
rate still increases at 1.06 percent every
year. As a result, according to EIA, stateby-state reductions “are nowhere near
the magnitude of reductions needed to

bring the U.S. into compliance with the
Kyoto Protocol’s call for reductions of 5
percent below 1990 levels from 2008 to
2012—much less the reductions needed
to avert dangerous anthropogenic interference with the climate system.”35

The Right Kind
of Federal Preemption
For all of the reasons just cited, a strong
case can be made for federal governance
to preempt state initiatives that have proliferated on the RPS and climate change
fronts. The concern, however, is that
through the process of reaching federal
consensus, some of the most aggressive
and meaningful state programs will be
preempted, leaving a watered-down, lowest–common denominator national standard in their place. Such a concern is not
merely academic. University of Arizona
law professor Kirsten Engel has noted
that in the 1970s, federal preemption was
prompted by the desire to impose stronger
federal programs than states themselves
would impose. The 1990s, however, saw
a turnaround in which industry interest
groups are advocating federal preemption
to eliminate aggressive state standards.36
At least three of these efforts have
surfaced in Congress during the past
three years. In 2004, a proposal was
advanced that would have overridden the
states’ ability to set more stringent zoning
authority for the permitting of oil refineries and utilities. Another bill would have
waived all forms of liability for industries
involved in the production and sale of
antifreeze coolants containing benzoate.
And an amendment to a 2005 appropriations bill prohibited states from attempting to duplicate California’s efforts to create more protective automobile emissions
standards.37 Thankfully, each of these
efforts failed, but there has been talk that a
federal RPS might include nuclear power
and clean coal as “renewable” options, a
prospect that not only goes against com-
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mon sense but strains credulity as well.
The answer to this conundrum is to
specifically allow for a multi-jurisdictional
system of authority over RPS and climate
change. University of Michigan professor of public policy Barry Rabe and his
colleagues have noted that the decision to
pursue action at the federal or state level

need not be perceived as an either/or proposition.38 In other words, jurisdictional
overlap is not only possible, but may even
be preferable.
This could be accomplished by establishing a federal “floor” without a “ceiling”; that is, a rule that would impose
requirements on each and every state but

that would still allow states to exceed the
federal minimum standards imposed. A
federal RPS floor, for example, might be
a requirement for retail electricity providers to meet a 15 percent renewable
target by 2020 or 2025. States, however,
could be permitted to raise the requirement to 20–25 percent within their own

Table 1: Taxonomy of regional greenhouse gas initiatives in the United States
(as of March 2007)
Regional effort

Description of activities

Participating states

Year

New England
Governors’ Climate
Change Action Plan
(NEG-ECP)

Attempts to achieve 1990 greenhouse gas
emission levels by 2010 and 10 percent
below 1990 levels by 2020

Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, and Vermont

2001

Regional Greenhouse
Gas Initiative (RGGI)

Phase I (2009–2015) will stabilize emissions at 121.3 million short tons of CO2;
Phase II (2015–2020) will reduce
emissions by 10 percent below Phase I
levels (roughly equivalent to 1990 levels)

Connecticut, Delaware, Maine,
Massachusetts (2007), Maryland (2007),
New Hampshire, New Jersey, New York,
Rhode Island (2007), and Vermont

2003

Powering the Plains
Initiative

Brings together stakeholders to address
climate issues surrounding energy and
agriculture and reducing the risk of climate
change

Iowa, Minnesota, North Dakota,
South Dakota, and Wisconsin

2003

Western Governors’
Association (WGA)
Clean and Diversified
Energy Initiative

Participating states agreed to examine the
feasibility of developing 30,000 megawatts
of clean energy by 2015 and increase
energy efficiency 20 percent by 2020

Alaska, Arizona, California, Colorado,
Hawaii, Idaho, Kansas, Montana, Nebraska,
Nevada, New Mexico, North Dakota,
Oregon, South Dakota, Texas, Utah,
Washington, and Wyoming

2004

Western Regional
Climate Action
Initiative

Will set joint regional emissions target
and establish a cap-and-trade program for
greenhouse gases by August 2008

Arizona, California, New Mexico, Oregon,
and Washington

2007

NOTE: This table excludes the Midwest Greenhouse Gas Registry (Illinois, Indiana, Michigan, Minnesota, Ohio, and Wisconsin), which is still being formulated, and the Eastern Climate Registry, a mechanism for Northeastern and Mid-Atlantic states to
report their emissions data. In addition to the states, a growing number of major companies have also taken action to set their
own greenhouse gas reduction targets, improve energy efficiency, and participate in emissions trading. For a summary of these
actions, see Pew Center on Global Climate Change, Climate Change Activities in the United States: 2004 Update (Washington, DC: Pew Center on Global Climate Change, 2004), 21–50. Currently more than 650 local and city governments (such as
Philadelphia, Pennsylvania, and Portland, Oregon) have implemented policies to achieve reductions in greenhouse gas emissions. For an excellent summary of these policies, see C. Carlarne, “Climate Change Policies an Ocean Apart: EU & US Climate Change Policies Compared,” Penn State Environmental Law Review 14, no. 3 (2006), 435–82.
SOURCE: Modified from Pew Center on Global Climate Change, State Action Maps, http://www.pewclimate.org/what_s_
being_done/in_the_states/state_action_maps.cfm; and U.S. Environmental Protection Agency, State and Regional Climate
Actions Table, http://www.epa.gov/climatechange/wycd/stateandlocalgov/state_actionslist.html.
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jurisdictions should they wish to do so.
The federal floor might also consist of a
standard set of renewables for inclusion.
Once the minimum federal requirements
are met through these renewables, states
could add their own preferences to meet state-based
goals, whether they want
to provide special incentives to promote solar photovoltaics in the Southeast,
small-scale hydroelectric
in the Pacific Northwest,
or offshore wind along the
East Coast.
Similarly, greenhouse
gas emission reduction
targets could consist of a
federal minimum as well
as an additional state
target. It may be that a
federal floor will only set
reduction targets out to
2020, while some states
will want to go on record
as requiring emission cuts
of at least 60 percent by
2050. A multi-jurisdictional framework can accommodate these differing
goals and time frames, and
it harkens back to a time
in the 1960s and 1970s
when federal preemption
meant requiring all states
to meet a minimum level
of requirements, rather
than a more recent preoccupation with eliminating all the state
regulations that overlap.
The 1967 amendments to the Clean Air
Act of 1963 is an example as it allowed
California to establish vehicle air pollution emission standards that were more
stringent than those developed by the
U.S. Environmental Protection Agency
(EPA). In the Clean Air Act Amendments
of 1977, all other states were given the
opportunity to adopt California’s standards in the future or remain subject to the
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EPA standards. California has requested
and been granted more than 40 exceptions to EPA emission standards, and the
system has not been overly burdensome
to automakers.39

clauses,” and “safety valves” have been
established in the areas of health care
insurance, civil rights, drug safety, and the
sentencing of hate crimes.41
Federal environmental law generally
allows states to enact
standards stricter than
federal laws as reflected
in the Clean Water Act,
and more recently in the
Toxic Substances Control
Act, Resource Conservation and Recovery Act,
Federal Insecticide Fungicide and Rodenticide Act,
and in the area of brownfields regulation.42 Such
flexibility in terms of a
federal RPS or climate
change statute would
ensure that the states
can continue to innovate
while also mandating that
all states move forward
in promoting renewable
energy and addressing
climate change.

Conclusion

In areas outside of environmental regulation, the federal government has a long
history of promoting minimum national
standards that the states can exceed. The
Fair Labor Standards Act, for instance,
establishes a national minimum wage of
$5.15 per hour and preempts Kansas’s
miserly rate of $2.65 but is surpassed by
38 other states that have set their own
laws higher than the federal statute—with
Connecticut offering $7.65 and Oregon
$7.80.40 Other federal “floors,” “savings

The RPS and greenhouse gas caps are excellent policy mechanisms:
unlike other policy incentives such as tax credits
and subsidies, these tools
minimize government
intervention and rely on the efficiency of
the market—instead of continual monetary
disbursements or political salience—to
dictate how utilities, industries, and consumers promote renewable energy and
fight climate change.43 They also have
the tendency to be self-expiring (or “selfsunsetting”). When utilizing RECs and
tradable permits, for example, the value of
such commodities will automatically reach
zero once the RPS and greenhouse gas
target levels have been met.
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The impressive growth in state-based
RPS and climate change initiatives utilizing these policy mechanisms is testimony,
most of all, to woeful inaction at the
federal level. Perhaps new Democratic
control of Congress will overcome objectives at the federal level, but that remains
to be seen.44
A multi-jurisdictional approach to these
issues would create a national system for
the first time requiring all states to participate in a harmonized system that would
include the trading of RECs and nationally
certified carbon offsets. A consensus-based
federal system would produce a meaningful and achievable regime eliminating the
“free rider” phenomenon that now exists.
Under a multi-jurisdictional framework,
however, states wanting to do more than
what the federal program entails would
be permitted to do so. Federal preemption would not be permitted to snuff out
these “laboratories of democracy” that
wish to go forward with bold, aggressive,
and experimental programs. If these state
programs are successful over time, one
would expect to see their results gradually
incorporated into the federal program.
Ultimately, however, state experience
will yield profuse results only if it inspires
a national standard that motivates the
country to truly promote renewable energy and fight climate change.
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