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by concluding that the petitioner’s 
convictions were for a “specified of-
fense against a minor” under the Ad-
am Walsh Act and that the petitioner 
had failed to show “beyond a reasona-
ble doubt” that he posed no risk to the 
safety and well-being of the benefi-
ciary.  
 
 The petitioner challenged the 
appropriate standard of proof to be 
applied to the “no 
risk” determination, 
a r g u i n g  f o r  a 
“preponderance of 
the evidence” stand-
ard, the standard 
applied in most immi-
gration decisions.  
Petitioner argued that 
there was no statuto-
ry or regulatory provi-
sion explicitly empow-
ering the USCIS to 
raise the standard of 
proof in Adam Walsh 
Act cases.  
 
 After engaging in an analysis of 
the language and legislative history of 
the Adam Walsh Act, the BIA deter-
mined that, in enacting Section 402(a)
(2) of the Act, Congress placed “sole 
and unreviewable discretion” of the 
“no risk” determination with the Sec-
retary of the DHS, who in turn delegat-
ed this authority to the USCIS.   
 
 The BIA rejected the petitioner’s 
argument that “sole and unreviewable 
discretion” language was only intend-
ed to limit judicial review.  The BIA 
further found that it had “no authority 
to review the application of this stand-
ard in this case,” explaining that “the 
application of the appropriate stand-
ard of proof is part and parcel of the 
ultimate discretion delegated to DHS.” 
 
 In a dissenting opinion, Board 
Member Mann would have concluded 
that the proper evidentiary standard to 
be applied was a question of law with-
in the expertise of the BIA and within 
its statutory authority to decide.  

 

BIA Publishes Three Cases on the Adam Walsh Act  

Matter of Introcaso 
 
 In Matter of Introcaso, 26 I&N 
Dec. 304 (BIA 2014), the BIA held 
that a visa petitioner bears the bur-
den of proving that he has not been 
convicted of a “specified offense 
against a minor.”  Further, when eval-
uating whether a petitioner has been 
convicted of a “specified offense 

against a minor,” adju-
dicators may apply the 
“ c i r c u m s t a n c e -
specific” approach, 
which permits an in-
quiry into the facts 
and conduct underly-
ing the conviction to 
determine if it is for a 
disqualifying offense.  
 
 The petitioner 
and beneficiary in this 
case were married in 
2008.  In 2009, the 
petitioner filed a visa 
petition to give his wife 

immediate relative status under sec-
tion 201(b)(2)(A)(i) of the INA.  The 
USCIS notified petitioner of his ineligi-
bility to petition for his wife because 
he had been convicted of endanger-
ing the welfare of children in 1993 
and criminal sexual contact in 2009.  
In response, the petitioner argued 
that the victim of his 2009 conviction 
was not a minor and therefore his 
offense was not a “specified offense 
against a minor.”  Likewise, he ar-
gued that his 1993 conviction was 
not a “specified offense against a 
minor.”  The Service Center Director 
concluded that the petitioner had not 
demonstrated that the 1993 offense 
fell outside of the definition of a 
“specified offense against a minor” 
as found in Title I of the Adam Walsh 
Act, and that the petitioner had not 
established that he posed “no risk” to 
the beneficiary.  
 
 In determining whether a crime 
is a “specified offense against a mi-
nor,” the petitioner argued for a cate-
gorical approach, which would focus 

 In 2006, Congress enacted the 
Adam Walsh Child Protection and 
Safety Act (“Adam Walsh Act”) to 
protect children from sexual exploita-
tion and violent crime, to prevent 
child abuse and child pornography, 
and to promote Internet safety.  Title 
IV of the Act, “Immigration Law Re-
forms to Prevent Sex Offenders from 
Abusing Children” amended INA §§ 
204(a)(1)(A) and 204(a)(1)(B)(i) to 
prohibit a U.S. citizen or lawful per-
manent resident who has been con-
victed of any “specified offense 
against a minor” from having a fami-
ly-based visa petition approved un-
less the Secretary of Homeland Se-
curity determines, in his or her sole 
and unreviewable discretion, that the 
petitioner poses “no risk” to the ben-
eficiary. 
 
 The BIA recently published 
three precedential decisions inter-
preting section 402(a)(2) of the Ad-
am Walsh Act. 

 
Matter of Aceijas-Quiroz 

 
 In Matter of Aceijas-Quiroz, 26 
I&N Dec. 314 (BIA 2014), the BIA 
concluded that it lacked jurisdiction 
to review a “no risk” determination 
by the USCIS, including the appropri-
ate standard of proof to be applied.  
 
 The petitioner, a United States 
citizen, filed a visa petition in 2008 
to accord his non-citizen wife imme-
diate relative status under section 
201(b)(2)(A)(i) of the INA.  The USCIS 
sent petitioner a notice of his ineligi-
bility to petition for his wife due to 
his 2004 convictions of sexual abuse 
in the third degree, sexual abuse in 
the second degree, and contributing 
to the sexual delinquency of a minor.  
To overcome his ineligibility, petition-
er had to show that his convictions 
were not for a “specified offense 
against a minor” or that he posed 
“no risk” to the beneficiary.  
 
 After considering documents 
filed by the petitioner, the Field Of-
fice Director denied the visa petition 

The BIA found that it 
had “no authority to 

review the application 
of this standard in this 
case,” explaining that 
“the application of the 
appropriate standard 
of proof is part and  

parcel of the ultimate  
discretion delegated  

to DHS.” 
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ing child for adjustment of status.  In 
2009, the USCIS sent Jackson’s 
spouse a request for evidence and 
notice of intent to deny the applica-
tions for adjustment based on Jack-
son’s 1979 conviction. 

 
 On October 22, 
2010, the Field Office 
Director found that 
Jackson committed a 
“specified offense 
against a minor,” be-
cause his 1979 of-
fense was committed 
against a minor under 
the age of 12.  The 
Director also conclud-
ed that the evidence 
submitted by Jack-
son’s spouse to show 
that Jackson posed 
“no risk” to his bene-

ficiaries was insufficient to meet the 
burden of proof. The Director con-
cluded that Mr. Jackson was ineligi-
ble to have the visa petition ap-
proved, and the visas with which 
Jackson’s spouse and stepchild en-
tered the country were not valid.  
 
 Jackson’s spouse and stepchild 
were placed in removal proceedings 

BIA Publishes Three Cases on the Adam Walsh Act  

but moved to terminate these pro-
ceedings, arguing that the Adam 
Walsh Act should not be applied to 
Jackson’s 1979 conviction.  The Im-
migration Judge agreed, concluding 
that applying the Adam Walsh Act to 
a conviction that occurred prior to its 
enactment was an impermissible 
retroactive application of the statute 
and granted the respondents’ motion 
to terminate the proceedings.  
 
 Following the government’s ap-
peal, the BIA vacated the Immigration 
Judge’s decision. The BIA recognized 
that while Congress did not expressly 
indicate in the Adam Walsh Act that it 
should be applied to convictions oc-
curring prior to its enactment, the 
purposes of the Adam Walsh Act were 
to address the potential for future 
harm posed by sexual predators.  
Therefore, the BIA concluded that the 
application of its provisions to convic-
tions that occurred before the Adam 
Walsh Act’s enactment did not have 
an impermissible retroactive effect 
and the Immigration Judge erred in 
terminating the removal proceedings. 
  
By Danielle Drago, Summer Intern, 
OIL 

on the elements of the offense in 
assessing whether a crime falls within 
the parameters of a generic sentenc-
ing offense or a ground for removal.  
However, the USCIS determined that 
the purpose, struc-
ture, and language of 
the Adam Walsh Act 
“permit an inquiry into 
the facts and conduct 
underlying the convic-
tion in determining 
whether a crime fits 
within the ambit of a 
‘specified offense 
against a minor.’”  
 
 The BIA agreed 
with the USCIS that 
the provisions of the 
Adam Walsh Act sug-
gest a circumstance-
specific inquiry into the age of the 
victim and the conduct underlying the 
offense.  The BIA also found that the 
petitioner, who engaged in sexual 
conduct which would “impair or de-
bauch the morals of a victim under 
the age of 16 when he was more than 
4 years older,” had committed a 
“specified offense against a minor.”  
Finally, the BIA echoed the conclusion 
in Matter of Aceijas-Quiroz that it did 
not have jurisdiction to review the 
Director’s “no risk” determination.  
 

Matter of Jackson 
 

 In Matter of Jackson, 26 I&N 
Dec. 314 (BIA 2014), the BIA held 
that section 402(a)(2) of the Adam 
Walsh Act does not have an imper-
missible retroactive effect when ap-
plied to convictions that occurred 
before its enactment.  
 
 Jackson was convicted of sexual 
abuse in the first degree in 1979. In 
2007, Jackson filed a Petition for 
Alien Fiancé (Form I-129F) on behalf 
of his fiancé, which was approved by 
the United States.  After Jackson and 
his fiancé married, she filed an appli-
cation for herself and her accompany-

(Continued from page 7) 

The BIA held that 
section 402(a)(2) of 
the Adam Walsh Act 

does not have  
an impermissible  
retroactive effect 
when applied to  
convictions that  

occurred before its 
enactment.  

 DHS has announced the pro-
cess for individuals to renew enroll-
ment in the Deferred Action for 
Childhood Arrivals (DACA) program. 
USCIS has published an updated 
form to allow individuals previously 
enrolled in DACA, to renew their 
deferral for a period of two years. 
USCIS will also continue to accept 
requests for DACA from individuals 
who have not previously sought to 
access the program.  As of April 
2014, more than 560,000 individu-
als have received DACA. 
 
 “Despite the acrimony and 
partisanship that now exists in 
Washington, almost all of us agree 
that a child who crossed our border 

illegally with a parent, or in search of 
a parent or a better life, was not 
making an adult choice to break our 
laws, and should be treated differ-
ently than adult law-breakers,” said  
DHS Secretary Jeh Johnson. “By the 
renewal of DACA, we act in accord 
with our values and the code of this 
great Nation.  But, the larger task of 
comprehensive immigration reform 
still lies ahead.” 
 
 The first DACA approvals will 
begin to expire in September 2014. 
To avoid a lapse in the period of 
deferral, individuals must file renew-
al requests before the expiration of 
their current period of DACA.  

DHS Announces DACA Renewal Process 


